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                IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

     Tezpur, Sonitpur

          PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

              Judicial Magistrate First Class,

Tezpur, Sonitpur

 M.R. Case No. 55/2018

Musstt Kitabjan

Versus

Mohammad Ali

(Under section 125 Cr.P.C)

Evidence recorded on: 22.05.2019,19.08.2019

         Arguments heard on: 24.10.2019 

         Judgment delivered on: 20.11.2019

         Advocate for the Petitioner: Mr Rajni Kant Pandey

         Advocate for the Opposite Party: Mr A.J Mahanta

                                                            FINAL ORDER 

1.  This Misc case arose out of a petition filed under Section 125 Cr.P.C.
praying  for  maintenance  by  the  petitioner  Musstt.  Kitabjan  from  the
Opposite party/ husband Mohammad Ali.

2.  The  petitioner  in  her  petition  has  alleged  that  she  got  married  to
opposite party as per Islam rites and custom by executing a kabilnama and
after the marriage they lived together as husband and wife. Out of the said
wedlock a male child was born them. She further alleged that after one
month of her marriage the Opposite Party started to torture the petitioner
mentally and physically by demanding dowry. As the petitioner could not
fulfil the demand the Opposite Party tortures on her increased day by day
and finally on 25.04.2018 the petitioner along with minor son was driven
out from my matrimonial house. Since then the petitioner along with her
minor son is taking refuge at her parental house. The Opposite Party stated
that he will accept the petitioner only if his demand of Rs.50,000/- (Rupees
Fifty Thousand Only) is paid to him. The petitioner has no source of income
on  her  own.  The  opposite  party  earns  more  than  Rs.  35,000/-  (Rupees
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Thirty Five Thousand Only) from his own sweet shop. The Opposite Party
has neglected the petitioner and her minor son as such she has claimed for
Rs. 20,000/- (Rupees Twenty Thousand Only) per month as maintenance
alowance for herself and her minor son.

3. The Opposite Party contested the case by filing his written statement
wherein  he denied all  the allegations  against  him.  He claimed that  the
petition is not maintainable and is liable to be dismissed.  The Opposite
Party in his written statement however did not deny about his marriage
with the petitioner. He further claimed that he has to maintain his first wife
Musstt. Jurbanu Begum who is ailing and is bed ridden and also his four
daughters. The Opposite Party also performed another marriage and out of
the said wedlock three daughters were born to them but unfortunately his
second wife expired. The Opposite Party submitted that the petitioner was
brought to look after his daughter and on 25.04.2018 the petitioner took
Rs. 500/- (Rupees Five Hundred Only) from him in order to appear for NRC
hearing at Tezpur and left the house of opposite party. The opposite party
submits that he is a daily wage earner and denied that he owns a sweet
shop and that earns Rs. 35,000/- (Rupees Thirty Five Thousand Only) per
month. Hence he prayed for dismissal of the case.

4. On the basis of rival pleadings the following points were framed for just
decision of the case. 

i) Whether the petitioner is the married wife of the Opposite Party? 

ii) Whether the petitioner has just and valid reason to live separately and
whether the petitioner has been neglected by the Opposite Party? 

iii) Whether the Petitioner is entitled to maintenance as prayed for? 

5. Both  parties  contested  the  proceeding  and  the  petitioner  examined
three (3) witnesses in support of the case. The Opposite Party however did
not tender the evidence of any witness. Heard submissions of both parties
and also gone through the evidence of the witnesses on record. 

Point  No  (i)  Whether  the  petitioner  is  the  married  wife  of  the
Opposite Party? 

6. The  petitioner  as  P.W-1  Kitabjan claimed  that  the  opposite  party
married her as per Islamic rites and customs by executing a kabilnama. On
the other hand the Opposite Party in his written statement did not deny
about execution of the kabilnama. The petitioner in her evidence reiterated
the facts stated in her petitioner.  P.W-2 Khairul Islam is an independent
witness  and  in  his  evidence  he  corroborated  the  facts  regarding  the
execution  the  Kabilnama.   In  his  cross  examination  though the  witness
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admitted  that  he  does  not  know the  content  of  the  kabilnama  but  his
evidence clearly shows that both parties executed a kabilnama and thereby
the petitioner has become the legally married wife of the Opposite Party.
P.W-3 Abdul Malek,  the father  of  the petitioner  also  corroborated the
evidence of P.W-1 and P.W-2 stating that the petitioner is the married wife
of  the Opposite Party.  Thus,  point no 1 is  decided in affirmative and in
favour of the petitioner.

Point No (ii) Whether the petitioner has just and valid reason to
live  separately  and  whether  the  Opposite  Party  has  been
neglected by the petitioner? 

7. This is the main point of the present proceeding of the case. Admittedly,
the petitioner is living separately. The petitioner has alleged that as she
could not fulfil the demand the opposite party tortures on her increased
day after day and finally on 25.04.2018 the petitioner along with her minor
son was driven out from her matrimonial house. Since then the petitioner
along with her minor son is taking refuge at her parental house.  On the
other hand, the opposite party submitted that the petitioner on 25.04.2018
took Rs. 500/- (Rupees five Hundred Only) from him in order to appear for
NRC hearing at Tezpur. The petitioner in her evidence stated the Opposite
Party demanded dowry and drove her out along with her minor child and
since then she is residing at her parental house. P.W-2 corroborated the
evidence of the petitioner stating that since their separation the petitioner
and  her  minor  son  is  living  at  the  house  of  her  father.  P.W-3  also
corroborated the fact that the petitioner along with her minor son is living
in his house after she was driven out from her matrimonial  house.  The
Opposite Party never denied the fact that the petitioner and her minor son
is residing in her parental house. 

8. The Opposite Party did not adduce evidence to establish his claim that
the petitioner has wilfully left his house along with her minor son and that
he never tormented mental and physical tortures on her. Thereby he failed
to  discharge  his  burden.  There  must  be  some valid  reason  to  that  the
petitioner  had to  leave the house of  the opposite  party  along with  her
minor son to take refuge in her parental house. The opposite party did not
deny the fact that he has not provided any maintenance to the petitioner
and her minor child. The opposite party never provided any maintenance to
the petitioner and her minor while she was in her parental house and never
visited the house of the petitioner to bring her back. All these reasons go to
prove that the Opposite Party has neglected his wife and his minor son.
Therefore,  the petitioner  has clearly proved that the opposite party  has
neglected the petitioner and her child. Thus, point no. 2 is decided in favour
of the petitioner. 
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Point No (iii) Whether the petitioner and her minor son are entitled
to maintenance as prayed for? 

9. The  petitioner  and  her  witnesses  have  clearly  established  that  the
opposite  party  married the petitioner  by executing a  kabilnama and he
neglected the petitioner  and her  minor  son.  As such petitioner  and her
minor son are entitled to maintenance from the opposite party. The only
question  to  be  decided  is  what  should  be  the  reasonable  quantum  of
maintenance  to  be  awarded  to  the  petitioner  and  her  minor  son.  The
petitioner has alleged that the opposite party earns more than Rs. 35,000/-
(Rupees Thirty Five Thousand Only) per month from his own sweet shop
and as such she has claimed for Rs. 20, 000/- (Rupees Twenty Thousand
Only)  per month for  herself  and her  minor  son.  On the other  hand the
opposite party submits that he is a daily wage earner and he denied that
he owns a sweet shop and that he earns Rs.35, 000/- (Rupees Thirty Five
Thousand Only) per month. Though the petitioner and her two witnesses
corroborated  the  claim of  the  petitioner  but  she  could  not  give  details
about the sweet shop owned by the Opposite Party. However the opposite
party by not adducing evidence could not prove that he does not own a
sweet shop.  Petitioner in her evidence however stated that the opposite
party earns Rs.25, 000/- (Rupees Twenty Five Thousand Only) per month
form sweet shop. Thus it appears that the petitioner is not sure as to the
exact  monthly  income  of  the  opposite  party.  The  burden  is  upon  the
petitioner  to  prove  her  claim but  she miserably  failed to  discharge  her
burden. The opposite party has also failed to prove that he has no source of
income. The opposite party is duty bound to maintain his legally married
wife and his minor son. For any sweet shop owner his monthly income will
not be less than Rs. 20,000 to Rs. 25,000/- (Rupees Twenty Thousand to
Rupees Twenty Five Thousand Only) per month. From the evidences as well
as pleadings of both the parties it appears that the opposite party is wilfully
refusing to maintain his wife and minor son. Considering the evidence of
both parties and weighing their respective claim it must be held that the
income of the Opposite Party will not be less than Rs. 20, 000/- (Rupees
Twenty Thousand Only) per month. 
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             ORDER 

10.  Considering  the  status  of  the  parties,  the  price  of  essential
commodities, I am of the considered view that maintenance @ Rs. 4000/-
(Rupees  Four  Thousand  Only)  per  month  will  be  just,  reasonable  and
adequate maintenance to the petitioner for her and her minor son for bare
survival.  The  Opposite  Party  is  hereby  directed  to  pay  an  amount  of
Rs.2,000/-  (Rupees Two Thousand Only) to the petitioner and Rs. 2000/-
(Rupees  Two Thousand  Only)  to  her  minor  child  i.e  in  total  Rs.  4,000/-
(Rupees  Four  Thousand Only)  per  month  from the  date  of  filing  of  the
petition.

11.  The  judgment  is  delivered  and  operative  part  of  the  same  is
pronounced in the open court today, on the 20th November, 2019 under my
hand and the seal of this Court. 

12. Furnish a free copy of the judgment. 

        (Ms. Sparsita Garg)
Judicial  Magistrate  First  Class

Tezpur, Sonitpur 
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              APPENDIX

A. WITNESS OF PROSECUTION: 

1. P.W-1: Kitabjan

2. P.W-2: Khairul Islam

3. P.W-3: Abdul Malik

B. EXHIBITS OF PROSECUTION: 

1. Exhibit 1: Kabilnama

2. Exhibit 1(1): Signature of P.W-2 in the kabilnama

C. WITNESS OF DEFENSE: NIL

D. EXHIBITS OF DEFENSE: NIL

       (Ms. Sparsita Garg)
Judicial Magistrate First Class

         Tezpur, Sonitpur 
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